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STATEMENT.

The indictment consists of 6 Counts, each in the

language of the statute; it charges a violation of Sec.

3, Title 1 of the Espionage Act; it was returned and

filed on January 9, 1918 (Tr. of Rec. p. 6) ; the plain-

tiffs in error were duly arraigned and entered pleas of



NOT GUILTY on January 14, 1918, at which time

the case was set for trial on January 29, 1918, and it

was ordered that any motion or pleading directed

against the sufficiency of the indictment should be filed

on or before January 28, 1918. (Tr. of Kec. p. 9).

On January 28, 1918, the plaintiffs in error filed a gen-

eral demurrer in which it is stated that Counts 1 to

inclusive (taken together) do not state facts sufficient

to constitute a crime. (Tr. of Rec. p. 0). This gen-

eral demurrer was overruled on January 28, 1918, and

the Government was recpiired by order of the Court to

file a ])ill of particulars. (Tr. of Rec. p. 7).

The bill of particulars was filed and ser\'ed within

the time limited by order of the Court. (Tr. of Rec.

pp. 310, .311, 312, 313, 314.).

There had been a Commissioner's hearing held on

December 21, 1917, at which time all of the witnesses

for the government had been examined in the presence

of the defendants. At the hearing on the demurrer on

January 28, 1918, the Government stated that its case

would be based upon the language and acts of the

l)laintiffs in error as disclosed by the testimony of said

government witnesses at said Commissioner's hearing.

(Tr. of Rec. p. 309).

There was no objection filed or off'ered by the



plaintiff's in error to the siifficency of the bill of par-

ticulars, and the trial proceeded without objection on

January 29, 1918.

At the conclusion of the testimony offered on behalf

of the Government the plaintiffs in error proceeded

with their defense without making any motion or re-

quest for a directed verdict.

At the conclusion of all of the testimony there was

no motion for a directed verdict.

There was no request for an instructed verdict of

NOT GUILTY upon any ground whatever.

Separate motions for new trials were filed sub-

sequent to verdict by each of the plaintiffs in error.

(Tr. of Rec. pp. 11 to 23). These motions for a new

trial are all in the general language of the statute and

none of them point out any siJecific objection to either

indictment, evidence or instruction.

Motions in arrest of judgment were filed subse-

quent to verdict by each of the plaintiffs in error. ( Tr.

of Rec. pp. 23 to 26).

These motions are in the general language of the

statute and do not point out any specific objection

against the indictment.

The assignments of error are predicated upon al-



leged general error of the court, are not in conformity

with the rules of practice of this court and present no

question for review.

The bill of excej)tions consists of a printed tran-

script of the extended notes of the stenographer and no

attempt is made by i)laintiffs in error to condense the

same for the consideration of the Court.

At no time, either before, during or after the trial

of the case did the plaintiffs in error point out to the

court any specific objection either to the sufficiency of

the indictment or the evidence.

ARGUMENT.

In case No. 3l5C^—William M. CoUins, Plaintif

in Error, vs. The United States of America, Defend-

ant in Error, we have today filed a brief on behalf of

the Defendant in Error, and this case will come on for

argument before this Court at tlie same time that the

case at bar is to be heard.

INlany propositions of law discussed in the Col-

lins case are controlling in the case at bar, and for

that reason no good cause could now be served by

reiterating our argument in the Collins case. In the

case at bar, the Plaintiffs in Error have adopted the

same careless tactics in the presentation of their tran-



script of record as did the Plaintiff in Error in the Col-

lins case; no attempt has been made in the case at bar

to follow any of the established rules of practice and

procedure in this Court. A transcript of record is

printed, in which there appears the complete extended

notes of the Court Reporter, and these are by the

Plaintifi^s in Error labeled as a Bill of Exceptions.

We submit the following propositions, all of which

are by us discussed in our brief filed in the Collins case:

I.

A demurrer is not entitled to consideration upon

review which does not specifically point out the alleged

defects in an indictment.

II.

Where a Bill of Particulars is furnished, and

Plaintiffs in Error proceed to trial without objecting

to the sufficiency of the same, they cannot then be

heard upon review to claim that they were surprised

at the trial, when the evidence offered at the trial fol-

lows the allegations of the Bill of Particulars.

III.

An indictment in the language of the statute is

sufficient if it apprises the accused of the offense



against him with such reasonable certainty as to pre-

vent a surprise at the trial, contains all of the material

requirements of the statute with sufficient certainty so

tliat the entire record when read together would be

available to tlie accused in support of a plea in bar

against a subsequent indictment for the same offense.

IV.

Alleged errors of the Coin*t not pointed out by

proper assignments of error should not be by the Court

considered.

V.

The sufficiency of the evidence cannot be chal-

lenged on review when the Plaintiffs in Error did not

at any time during the trial request an instructed ver-

dict of not guilty.

VI.

The extended stenographic notes of the official

court reporter do not constitute a Bill of PLxceptions

within the meaning of the law and the rules of this

Court.

However, notwithstanding the careless manner in

which the record is presented, we have carefully re-

viewed it all. We are not able, even after a careful
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analysis of the brief of Plaintiffs in Error, to discover

what is the alleged error of the Court, of which they

now complain. If upon the oral argument before the

Court, the Plaintiffs in Error will then point out the

specific error of the Trial Court, of which they now

complain, we will reply to it.

Res])ectfully submitted,

Robert C. Saunders,

United States District Attorney,

Clarence L. Reames,

Special Assistant to the Attorney General,

Attorneys for the Defendant in Error.




